











OCTOBER, 1917 


Journal 


of the 


American Judicature 


Society 


To Promote the Efficient Administration of Justice 





CONTENTS 


A Proposed Judiciary Article to Unify New York State Courts 

Procedure by Rules of Court—Twenty Reasons in Support of This Principle 
The Crisis in California—Bar Must Line Up for or Against Court Reorganization 
Reorganizing Illinois Courts—An Argument for Business Management 
Training Lawyers in Procedure—Education After Admission, by R. S. Gray 


For More Concise Opinions—American Bar Association Submits Memorial to Appellate 
Court Judges 
News From the Field 
Chicago Bar Association Organizes Machinery for Discipline—Report on Bill for 
Uniform Procedure in Federa! Courts—The September Annals of the American 
Academy of Political and Social Science—The Massachusetts Convention—Cre- 
ating Specialized Courts. 








The American Judicature Society exists because of the conviction 
of its members that earnest and intensive effort will avail to make 
the administration of justice in American courts more effective and 
more economical. QIts work is educational. @The Society co-oper- 
ates with all other agencies active in the field. It invites the 
membership of all persons who are interested in the problem. There 
are no fees. QTo become a member and receive the Journal, send 
in your name. 


Published Bi-monthly from 31 West Lake St., Chicago. 


























es 


With the Bankruptcy Amendments of 1917 


COLLIER ON BANKRUPTCY 


ELEVENTH EDITION, 1917 





THE ONLY TEXT BOOK ON BANKRUPTCY TREAT- 
ING THE BANKRUPTCY AMENDMENTS OF 1917. 











COLLIER is up to date. COLLIER is the only treatise 
COLLIER is the ONE great that has hada sale large enough 
recognized authority on Bank- to demand ELEVEN large 
ruptcy. editions, and with each edition 
COLLIER is more widely the work has been improved and 
QUOTED than any other perfected as its sale and popu- 





work on Bankruptcy. larity increased. 
Limp Fabrikoid . . $13.00 
Law Buckram - « $12.00 





109 State St. MATTHEW BENDER & COMPANY 26 John St. 


Albany, N. Y. INCORPORATED New York City 

















Northwestem University Law School 


(Union College of Law) 
Founded 1859 
JOHN H. WIGMORE, Dean 


O O 


With an experienced Faculty, the Elbert H. Gary Library of 
Law of about 43,000 volumes, located in a University building 
in the center of the business district of a great city, this school 
offers unusual facilities for students of the law. 


Academic Year of 1917 .opens Monday, September 24th. 


For detailed information, address the Secretary of 
the Law School, Northwestern University Building, 
31 West Lake Street, Chicago 























EDITORIAL 


It is a glorious thing, in this year 1917, to be an American citizen and to share 
in the hopes that inspire us as our armies go forth to battle for our civic and moral 
principles. And in this day of the great awakening there is equal cheer in the knowl- 
edge that we shall abate nothing in our age-old, home combat for justice. Democracy 
must, in the long run, justify itself by its fruit; only as it yields good fruit is it 
worth fighting for. In the words of Governor McCall of Massachusetts, quoted from 
his opening address to the constitutional convention in that state: “Democracy will 
come into its own, not when the world is made safe for it, but when it has made itself 
safe for the world. It can be made safe by endowing it with the necessary organs.” 

The one central problem of making judicial administration efficient in the typical 
state, as it emerges from current discussions, is clearly seen to be the problem of or- 
ganizing the judiciary of the state in such manner that it can discharge the great 
labor which it assumes, and so be held accountable for methods and results. It is 
seen that democracy must be endowed with “the necessary organs.” 








The foundations of the judicial organization of the future must be laid in the con- 
stitution. In the August number of the JournaL two model judiciary articles were 
printed. The third in the series appears in this number. The December number will 
contain a condensed statement of the model article advanced by the American Judi- 
cature Society, and of the draft act intended to carry it into effect. 

Comment was made, with some quotations, in the June number, on the model 
article drafted by a committee of the Mississippi State Bar Association. A revision 
of this article is now in progress by the same committee, with added members. As 
soon as the committee’s work is completed its draft will be published in full in the 
JOURNAL. 

Committees to.pursue similar work have been created by the State Bar Associa- 
tions of Louisiana and Alabama. This is a fruitful field for work, especially in view 
of the probability that a number of constitutions will be revised in the next few years. 
The danger is that revision will be undertaken before there is adequate understand- 
ing of the needs of the judicial department. 





It would require more than an entire issue of the JourNnaL to publish all of the 
appreciative letters received by the Editor since the June number. Opportunity is 
taken here to thank all our new friends and members, and to express the sincere hope 
that the Journat will always deserve the good things said of its earlier numbers. 





The membership of the Society is growing by about one hundred names a month. 
Probably the best and safest way to extend the membership is the one suggested in 
the last number of the JourNaL, which has been acted on by a number of members, 
namely, the nomination by members of those whom they know to be interested in the 
problems we are studying. Such nominations are always welcome. We have now 
about 2,200 members, including the Council. With the copies sent to judges of courts 
of record, as members ez officio, to libraries, and those used for sampling and reserved 
for new members, this edition is considerably in excess of 10,000 copies. 
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The attention of members is called to the advertisement in this issue of binders 
made especially to hold the files of the JournaL. If the JourNAL is worth preserv- 
ing at all, it is worth preserving in a safe and convenient form. The Society buys them 
in quantity and offers them to members at cost. 





There has been only one ground for dissatisfaction since the establishment of the 
JOURNAL, and that is the comparatively small number of new members who order 
any of the publications of the Society. The uniform price of twenty-five cents a copy, 
postage prepaid, is below the average cost of printing. A live interest. in the work 
should mean a wider circulation of the bulletins. At this time the Directors would 
especially like to circulate BuLttetin XIII, containing the first draft of proposed rules 
of procedure. In a few months the slow and laborious work of preparing the first 
draft of the remaining rules will be accomplished. Meanwhile, it is desirable that the 
rules should be in the hands of as many lawyers as possible, and that they should turn 
in their written criticisms of the rules for the benefit of the Directors and draftsman 


in preparing a revised edition. The widest possible circulation and most searching 
criticism are earnestly hoped for. 





To Unity New York State Courts 


In the last number of the JouRNAL 
_ there was presented a model draft of a 
judiciary article submjtted by the Law- 
yers’ Group of New York City to the Con- 
stitutional Convention of 1915. Similar 
and related work has been pursued since 
that time for the Phi Delta Phi Club of 
New York City, first by its committee of 
seven, and later by its committee of nine, 
of which Henry W. Jessup is chairman.* 

The report has been published in the 
Annals of the American Academy of Po- 
litical and Social Science for September, 
1917. With its exhibits the report fills 
103 pages of the Annals. There follows 
as a separate article an interesting com- 
mentary on the draft by Mr. Charles A. 
Boston, a member of the Lawyers’ Group. 





*The members of the committee are: Henry 
W. Jessup, chairman; Dean 7. president, 
ex officio; Harry N. French, Edwin 8S. Lewis, 
R. A. Mansfield Hobbs, Willard A. Mitchell, 
Lawrence 8. Coit, Hugh R. Partridge, George 
W. Alger, Leigh K. Lydecker, and Hon. Norman 
J. Marsh, advising with the committee. “Any 
person desiring to communicate in regard to 
the subject matter of the report or in regard 
to ordering reprints thereof may communicate 
with the chairman at 55 Liberty street, New 
York City. Reprints can also be secured by 
applying to the American Academy, Woodland 
Ave. and 36th St., Philadelphia.” 


For the purposes of the present publica- 
tion it appears best to present the draft 
section by section with notes which con- 
tain in very condensed form the substance 
of the comments contained in the report 
and in Mr. Boston’s article. Readers 
specially interested will want to obtain 
the ful] text in the Annals. 


Section 1. Judicial Power; Re-constitu- 
tion of courts. The judicial power of this 
State shall be vested in the Court of the 
State of New York. In this Court the 
People may sue, and without further con- 
sent, be sued. Nevertheless, the legisla- 
ture may provide for a court for the trial 
of impeachments and for the election and 
appointment of justices of the peace. 

Note—The committee evidently feels 
some doubt as to the practicability of in- 
cluding justices of the peace in the unified 
court. The draft has the merit at least 


of leaving the question open for determin- 
ation by the legislature. 

Quoting from the report: “It is proper 
to say that this committee takes issue here 
and now with the proposition that there 
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ought to be a poor man’s court, in the 
sense in which that proposition is usually 
urged. Every tribunal of justice ought 
to be a poor man’s court, that is to say it 
should not be intended for any particular 
class of the community. The equality of 
justice is not subserved by remitting one 
man to a tribunal presided over by judges 
differentiated in honor and in respect and 
emolument from judges whose services 
are better paid, who are invested with 
greater jurisdiction and dignity and who 
are made available only for persons hav- 
ing controversies involving pecuniary 
amounts that the poor man cannot expect 
to control. The only differentiation that 
is consonant with the theory upon which 
courts of justice should be administered, 
is one which is related to the expedition of 
business, so that causes which may be de- 
scribed as “short causes,” causes which 
may be categorized under some generic 
classification, and are capable of being 
disposed of with a minimum of research 
and demand upon the time of either coun- 
sel or court, may be tried in such tribunals 
as. may properly be erected as divisional 
parts of the court of the state.”* 

Mr. Boston especially commends the 
sentence which permits suing the state in 
the unified court. “Why should not the 
People of the State be as amenable to 
judicial control—to the extent at least, 
of judicially determining their duty, as 
the citizens of the state? One of the 
greatest hardships that can be imposed 
upon a citizen or property owner, is to 
find that the state has by devolution or 
otherwise, acquired a jynior lien or some 
doubtful claim, and that he cannot re- 
move it or procure its satisfaction, either 
by disputing it or by paying it off. Yet 
such is not an infrequent result of the 
doctrine that the sovereign cannot be sued 
in its own courts without its consent. Re- 
peated attention has been called both in 
the American Bar Association and the 
New York State Bar Association to the 





*wWhether so intended or not, this appears to 
be a condemnation of the committee’s choice 
in excluding justices of the peace from the 
reorganisation. 
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intolerable hardship of this situation, 
illustrated by actual instances.” 


Section 2. Ezisting courts abolished. 
All the existing courts, both of record and 
not of record, are abolished from and 
after the last day of December, one thou- 
sand nine hundred eighteen. 

All their jurisdiction shall thereupon 
be vested in the Court of the State of New 
York, and all actions and proceedings 
then pending in such courts shall be trans- 
ferred to the Court of the State of New 
York for hearing and determination. 

Note—The report says that there is an 
instance not remote of the consolidation 
of jurisdictions in the State of New York 
which effected good results and negatived 
hostile predictions. The constitution of 
1894 consolidated into the Supreme Court 
the Superior Court and the Court of Com- 
mon Pleas. The existing judges of the 
courts thus abolished became judges of the 
Supreme Court in which they made ex- 
cellent records. 


Section 3. Divisions of the Court of 
the State of New York. The Court of 
the State of New York shall be organ- 
ized into divisions to include always a 
division of final appeal and such divisions 
of intermediate appeal and divisions of 
first instance as may from time to time 
be necessary. 

Notre—This section is commented upon 
at length and with particularity by both 
the committee and Mr. Boston. The 
committee appear to take the view that 
the section does not necessarily require 
the existence and employment of a division 
of intermediate appeal. The report says, 
in part: “But whether there be a court 
of last resort and intermediate appellate 
tribunals or only one Court of Appeals, 
the practical suggestion is that that shall 
be a matter for the General Court itself 
to determine. It should, therefore, be 
vested with permissive power to divisional- 
ize itself in matters of appeals as in other 
matters as from time to time the exigencies 
of judicial business might require. The 
matter ought not to be foreclosed by the 
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constitution itself, nor ought it to be left 
to the legislature to determine by statutes 
or amendments thereto, made from time 
to time, perhaps at the instance of parties 
having a particular axe to grind and a 
particular litigation which they desire 
either to end or to carry still further.” 

Mr. Boston apparently does not con- 
sider the section merely permissive. He 
favors a single appellate court sitting in 
divisions for the determination of most 
causes, as would be necessary in so popu- 
lous a state as New York, saying: “It ap- 
pears to me that if the judges of the Di- 
vision of Final Appeal sat in divisions 
with the possibility of the reservation of 
review, according to rule of court, of mat- 
ters of sufficient public importance to re- 
quire the consideration of the majority of 
the entire division, it would result in a 
more harmonious administration of justice 
and a greater certainty of law than any 
system based primarily upon an _ initial 
appeal to an intermediate division of dif- 
ferent personnel. Where there is 
but a single court, I can see no objection 
to abolishing the intermediate divisions 
of appeal and having the final division sit 
in divisional parts, with reservations to 
the full bench of the final division, a ma- 
jority to constitutea quorum .. . If 
the court were constitutionally free to fol- 
low this course, it could be provided by 
rule, and the court could adopt from time 
to time such course as should seem appro- 
priate, without the rigid inflexibility con- 
templated by the proposed section.” 

All the comment on this question repre- 
sents an advance since the drafting of the 
model judiciary article for the proposed 
New York constitution, which article was 
published in the second number of the 
JOURNAL. In section five, page 6, it pro- 
vided for a division of intermediate ap- 
peal in each of the four judicial depart- 
ments of the state. 

There is no greater opportunity for 
economy of effort and certainty in de- 
cisions than in reconstruction of the top- 
heavy appellate court systems in the larger 


states. A full discussion of the subject 
with constructive proposals is to be found 
in Bulletin VII-A, A. J. 8. 

The power conferred by Section 3 to 
create divisions of the trial branch for ad- 
ministrative purposes is of course neces- 
sary in a unified court, and is treated 
by both sources quoted from as too obvious 
to need comment. 


Section 4. Judicial departments. The 
present four judicial departments of this 
State are continued, but the legislature 
may alter from time to time the bound- 
aries thereof, except that the first judi- 


‘cial department shall always consist of 


the counties of New York and of the 
Bronx, and the others shall be bounded 
by county lines, and be compact and 
equal in population as nearly as possible. 
The present number of judicial depart- 
ments shall not be increased. 

There shall not be more than one di- 
vision of intermediate appeal in each ju- 
dicial department. 

Note—Mr. Boston’s comment: “Sec- 
tion 4 seems also to be open to the same 
sort of criticism as section 3. Why should 
the Constitution create judicial depart- 
ments? Why should not that likewise be 
eonsidered a part of the administrative 
business of the court, to be dictated by its 
experience of local convenience and neces- 
sity ?” 


Section 5. Chief justice and justices. 
The Court of the State of New York shall 
consist of one chief justice and of as many 
justices as there are justices and judges 
in the existing courts of record, hereby 
abolished. 

The chief justice shall be elected by the 
people of this State for a term of 
years, and may be re-elected for one or 
more terms. Should the office become va- 
cant during any term, the governor shall 
fill it by appointment for the remainder 
of the term. 

The justices shall be appointed by the 
chief justice, subject to confirmation by 
the Board of Assignment and Control. 

No person shall be elected chief justice 
nor appointed justice who has not been a 
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member in good standing of the bar of 
this State for at least ten years. 

The justices shall serve during good be- 
havior or until they shall have attained 
the age of seventy years; but any justice 
who shall have served continuously for 
fifteen years and shall have attained the 
age of sixty-five years may apply to the 
Board of Assignment and Control to be 
retired, and, upon that Board certifying 
that the reasons assigned by him are suffi- 
cient, he shall be so retired. 

The salaries of the chief justice and of 
the justices and of the official staff and of 
the members of the Committee of Disci- 
pline who are not justices shall be regu- 
lated by the legislature, but no salary of 
any justice shall be diminished during his 
term of office. 

A justice, whose term of office shall af- 
ter fifteen years of service cease by reason 
of age or retirement, shall receive an an- 
nual compensation equal to two-thirds of 
the salary he received during the last year 
of his term. 

The Board of Assignment and Control 
may certify that the number of justices 
shall be reduced, and thereafter no va- 
eancy shall be filled until the number shall 
be reduced accordingly. The number of 
justices shall not be increased except by 
the legislature upon application of the 
Board of Assignment and Control. 

Note—The Report devotes eleven pages 
to discussion of the plan for selecting 
judges presented in the foregoing section. 
There is not space in this article for an 
extended consideration of the proposal that 
the people should elect the head of their 
state judicial department and confer upon 
him the duty of selecting judges to fill 
vacancies. There is a very common belief 
in many states that the plan of having all 
judges elected directly by the people, and 
for relatively short terms, will never be 
departed from. It is generally admitted, 
however, that the practical means for se- 
curing uniformly good results from the 
present elective system has never been 
discovered, notwithstanding a great deal 
of experiment. 

Interest in the question of selection of 
judges undoubtedly grows. The recall 


movement and the campaign against the 
recall have done much to stimulate curios- 
ity. We are moving from the primitive 
view that there are only two ways to select 
judges, namely; by popular election and 
by the governor’s appointment, and only 
two kinds of tenure, namely; short elec- 
tive terms and life tenure. As a matter 
of fact other methods of selection and 
other kinds of tenure are now, and for 
generations have been, in actual use in 
certain states. And it is conceivable that 
there should be a number of other methods 
for filling judicial office. A comparison 
with methods in vogue in all other nations 
tends to disturb the smug belief that we 
shall always adhere in most of our states 
to a system unknown in countries where 
there is comparatively little dissatisfaction 
with judges and courts—a system which 
occasionally results in notoriously bad 
selections. 

The report points out the limitations 
upon the power of appointment conferred 
upon the chief justice; his term is to be 
short and during an average term he 
would be able to make only a few appoint- 
ments, never enough to alter appreciably 
the complexion of the entire court or to 
impress it to a serious extent with his in- 
dividual peculiarities. His influence in 
this respect would be less than the in- 
fluence of the average president in shap- 
ing the personnel of the United States Su- 
preme Court, if only from the fact that 
newly appointed state judges would pre- 
sumably be younger than appointees to 
the Supreme Court. Of course, if the 
chief justice should serve several terms 
he would eventually name a considerable 
proportion of all the judges of the state 
court but this could happen only through 
the repeated confirmations of his work by 
the electorate. 

The second great limitation upon the 
appointing power conferred by Section 5 
is the requirement that the appointments 
shall be subject to confirmation by the 
Board of Assignment and Control, the 
members of which are chosen by the judges 
of the several divisions of the general 
court. Mr. Boston sees no virtue in this 
division of responsibility, saying: “Why 
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should not the chief justice, if elected to 
make an appointment, have the power of 
appointment, instead of the mere power 
of nomination for confirmation by the 
Board of Assignment and Control? In 
New Jersey the Chancellor’s appointments 
of Vicé-Chancellors has proved a great 
success, and no body of men command 
greater respect than the appointees of the 
Chancellor.” 

In the optional plan set forth in the 
Bulletins of the Society, providing for 
selection by the chief justice, there is no 
such division of responsibility. The limi- 
tation is this; that the chief justice shall 
choose all, or if preferred, half, of his ap- 
pointees from a public eligible list, which 
list shall contain twice as many names as 
there are places in each division of the 
court, and shall be kept full by the judic- 
ial council, which is almost identical in 
powers and duties with the “Board of As- 
signment and Control.” 


Section 6. Annual convention and spe- 
cial meetings of the justices. The justices 
shall convene annually in January to elect 
the Committee of Discipline, a presiding 
justice of the section of appeal and presid- 
ing justices of the divisions of intermedi- 
ate appeal, if any be organized in the sev- 
eral judicial departments, and to deter- 
mine any matters relative to the Court of 
the State of New York that it is within 
their province to determine. They will 
also elect one justice from each judicial 
department to serve on the Board of As- 
signment and Control. 

The Board of Assignment and Control 
may at any time call special meetings 
either of all the justices or of the justices 
of any judicial department. 

Nore.—It is now entirely clear that pro- 
vision for meetings of judges must be part 
of any enlightened scheme of judicial or- 
ganization. The above section differs from 
the plan embodied in the American Judi- 
cature Society’s model draft by having the 
administrative board made up of judges 
elected by their colleagues instead of those 
appointed by the chief justice. A much 
more important difference arises from the 
fact that in the Society's model draft the 


presiding justices of divisions are made 
ex officio members of the judicial council, 
or administrative board. Under the plan 
above provided the judges might elect one 
of their number as head of a division, and 
another to represent the division on the 
Board of Assignment and Control. 

It is easy to advance an argument in 
favor of having all heads of divisions ez 
officio members of the judicial council. 
Such a plan co-ordinates the entire court. 
It affords representation in the adminis- 
trative board of every division by its au- 
thoritative head, so that at every meeting 
of the council the entire court is virtually 
present; it also affords constant represen- 
tation of the council in each of the 
divisions. The result is necessarily unity. 

The section affords another contrast 
with the Society's model draft. In the 
draft act powers of discipline are lodged 
in the judicial council. The section 
makes a sharp distinction between the ad- 
ministrative government of the court and 
the whole matter of discipline. One board 
or committee lays down the rules and or- 
ders and another determines whether they 
are properly executed by the individual 
members of the court. 

There is no excuse for dogmatizing on 
this point. Reasons in support of both 
plans readily suggest themselves. Dis- 
cipline, which now looms so large, would 
doubtless become comparatively simple 
and easy under any plan which provided 
a considerable measure of administrative 
unity. Discipline is not inherently any 
serious problem in the courts. Any well 
organized court will be well disciplined 
because when there is means for self-gov- 
ernment and reasonable publicity the 
ideals of the more high-minded and self- 
respecting judges will inevitably become 
the standard for all. The highest dis- 
cipline is automatic and invisible. At the 
same time it is proper to provide machin- 
ery for dealing with the exceptional case, 
however rare. 


Section 7. Removal or impeachment 


of justices. Justices may be. removed by 
the Board of Assignment and Control 
upon the certificate of the Committee of 
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Discipline, specifying the unfitness or un- 
worthiness of the justice requiring such 
removal and certifying the record of the 
hearing of the charges against him. 
Justices may also be impeached in the 
same manner as any other public officer. 
Nots—Mr. Boston’s comment: “Sec- 
tion 7 leaves it doubtful, perhaps, whether 
in case of removal of a justice the Board 
is concluded by the certificate of the Com- 
mittee of Discipline and must act min- 
isterially. It would seem well to definitely 
settle this point in the section itself.” 


Section 8. Masters. The Board of 
Assignment and Control shall have power 
to direct the appointment of masters to 
dispose of procedural, interlocutory or 
supplementary matters, with such powers 
and for such terms of office as it shall by 
general rule prescribe, and it may deter- 
mine the number of masters in the several 
judicial departments. 

The chief justice shall appoint, subject 
to confirmation by the Board of Assign- 
ment and Control, as masters members of 
the bar in good standing who shall reside 
in the judicial department in which they 
are appointed and who shall have been 
admitted for at least seven years. 

The legislature may prescribe the sala- 
ries of the masters, which may vary in the 
sevetal judicial departments, but in the 
absence of action by the legislature, the 
salaries of the masters may be prescribed 
and varied by the local fiscal municipal 
boards in the several counties, upon cer- 
tificate of the Board of Assignment and 
Control. 

Note—In New York the opportunity 
for a great improvement in procedure is 
seen to lie in the employment of competent 
masters, and the report treats this matter 
at some length. Similar opportunity ex- 
ists in every state, but in degree relative 
to the amount of litigation. Wrong meth- 
ods of selection and lack of administrative 
cohesion has served to cripple the use of 
masters or commissioners in all parts of 
the country. 

Mr. Boston objects to the requirement 
that appointments to the office of master 
be confirmed by the Board, and adds: 


“The economy and advantage of a properly 
administered system of masters is appar- 
ent. It is not only justified by the suc- 
cess of the plan in England, but it com- 
mends itself in practice through the satis- 
factory operation of the system of referees 
under the fedefal bankrupcy act.” 


Section 9. Phe Board of Assignment 
and Control. The administrative business 
of the Court of the State of New York 
shall be conducted by the Board of As- 
signment and Control composed of the 
chief justice, the presiding justice of the 
section of appeal and of one justice from 
each judicial department elected annually. 
Every power adequate to that end is here- 
by conferred upon it. 

It shall promulgate rules for conduct- 
ing the judicial business of the Court of 
the State of New York, and may prescribe 
common forms for use therein. In the ab- 
sence of action by the legislature it may 
prescribe rules of evidence. It shall from 
time to time define the number and juris- 
diction in civil or criminal matters of the 
several divisions of the Court of the State 
of New York and prescribe the parts and 
terms thereof, and assign justices to serv- 
ice therein. 

It shall act without delay upon all ap- 
pointments of justices and of masters 
made by the chief justice under Sections 
5 and 8 hereof. 

It shall provide for the appointment of 
the official staff of the Court of the State 
of New York, except that each justice 
may, subject to its approval, appoint his 
own private secretary and confidential at- 
tendant. 

It shall prescribe requirements of char- 
acter and attainments for admission to 
the bar, including the oath of office, and 
shall admit those applicants who shall 
comply therewith. 

It shall certify annually to the legisla- 
ture such judgments against the people 
of this State as may require an approprtia- 
tion. 

The chief justice shall be the chairman 
of the Board of Assignment and Control. 

Note—The report: “By this section 
the great judiciary system of a state is 
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made self-administering. The people 
control the purse strings, the local super- 
visors or a board of estimate and appor- 
tionment together with the legislature 
control the budget and can limit extrava- 
gance, but in the matter of making the 
court machinery efficient and to that end 
having the power to control and regulate 
the conduct of every unit in the working 
force, the judiciary system is put upon 
a business basis.” 

Mr. Boston: “Section 9 is in the main 
self-explanatory, and in the new system it 
is probably the most important section. 
Its provision in respect to rules of evi- 
dence is, in my opinion, a very praise- 
worthy one, though a great innovation.” 


Section 10. Committee of Discipline. 
The justices shall elect annually a Com- 
mittee of Discipline composed of five jus- 
tices and of two members of the bar who 
shall have been admitted for at least fif- 
teen years. 

The Committee of Discipline shall 
maintain discipline among the justices, 
the masters, the official staff and the mem- 
bers of the bar, and, for that purpose, 
shall have power, after due hearing, to 
censure, either privately or publicly, fine 
or suspend any master or any member of 
the official staff or of the bar, to remove 
any master or any member of the official 
staff, to disbar any member of the bar, 
and to recommend to the Board of As- 
signment and Control the removal of any 
justice. 

The chief justice shall be ex-officio a 
member of the Committee of Discipline. 
and shall be its chairman. 

NotE—The power conferred by this 
section would probably need to be exercised 
only rarely, and then by way of caution 
and advice, so far as judges are concerned. 
But such a committee, charged with dis- 
ciplinary power over the bar, would find 
a great field for activity in a state as popu- 
lous as New York. The report suggests 
that members of the Committee of Dis- 
cipline might be appointed with reference 
to their fitness for this service, and never 
have to sit at all in the regular trial of 
causes, or in the hearing of appeals, ex- 


cept in emergencies. “It is obvious, on 
the other hand, that judges who have 
‘done their bit’ in the trial causes or in 
the appellate work of this court, may on 
passing the age of sixty, with their ripe 
experience and acquaintance with the 
members of the bar in their particular 
community, be assigned to the execution 
of these governing and disciplinary pow- 
ers and relieved of the confinement and 
stress of the daily court work, and may in 
this way, perhaps, render to the bench and 
to the profession the supreme service of 
which they are capable.” 

Mr. Boston: “The Committee on Dis- 
cipline advocated by Section 10, is like- 
wise a desirable innovation. A judge, as 
well as a member of the bar, should be 
subject to the discipline of his own insti- 
tution. Impeachment is a most drastic 
method of punishment; it almost always 
is administered politically and for parti- 
san reasons, either for offense or defense ; 
it is never used to correct minor errors, 
consequently there are numerous small 
abuses arising from judicial administra- 
tion which are not subject to correction. 
Judicial delay or neglect or petty abuse 
of privileges, or offensive conduct toward 
lawyers, litigants or witnesses, antiquated 
or wasteful methods, all go entirely un- 
corrected, merely because there is no ave- 
nue through which correction may be 
achieved. The judicial establishment 
should have machinery for rectifying its 
own abuses. 

“Also the Committee of Discipline 
should administer the court’s power of 
supervision of the bar. The lax- 
ity and indifference of courts in tolerating 
abuses by the bar has been the subject of 
bitter and widespread criticism; it is one 
of the most thoroughly justified com- 
plaints against judicial administration. 


Section 11. Justices of the Peace. The 
legislature may provide for the election 
or appointment of justices of the peace 
throughout this State except in cities of 
the first and second class, and may pre- 
scribe their jurisdiction and a method for 
reviewing their acts, but the powers of 
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the justices of the peace shall in no case 
be greater than the powers of the existing 
courts of the justices of the peace, hereby 
abolished. 

Note—The report: “The justice of the 
peace is an institution rather than a tri- 
bunal. The powers that are conferred 
upon him by the legislature enable him to 
assist the machinery of government in 
the imposition of fines, and he acts as a 
shock-absorber to the courts in his ability 
to dispose in a rough and ready way of 
controversies which might otherwise as- 
sume larger proportions, and engage the 
time and attention of more important 
functionaries. In rural communities, 
where the court house is not easily avail- 
able to those residing in a large county, 
the resident justice affords a method of 
dealing with petty and irritating disputes 
that has on the whole proved satisfactory 
in the experience of the community. At 
the same time it must be conceded that 
providing for such justices of the peace 
in a constitutional, judiciary article of the 
nature here propounded, is only warranted 
logically in a permissive form.” 

This complaisant tone suggests to the 
editor that the authors of the report have 
reached in this section something outside 
their personal experience. While justices 
of the peace “dispose in a rough and ready 
way of controversies which might other- 
wise assume larger proportions,” they also 
contrive to give exaggerated proportions to 
controversies which are essentially trivial. 
They may be shock-absorbers, but were it 
not for their ineptness there would not be 
so many shocks to be absorbed. 

Mr. Boston’s criticism: “Section 11, 
providing for justices of the peace, com- 
mits what seems to me to be a grave error 
in constitution drafting, in that it meas- 
ures the jurisdiction of judicial institu- 
tions by undefined existing conditions. A 
constitution should define the limitations 
which it imposes and not leave it to casual 
and perhaps faulty examination to de- 
termine the conditions which it prescribes 
asa measure. Such conditions always be- 
come more indefinite as they recede in 
point of time, and some of the greatest pit- 


falls of constitutional limitation are to be 
found in such indefinite reference.” 


Section 12. Statutes, decisions and ju- 
dicial statistics. The legislature shall 
provide for the speedy publication of all 
statutes and of such decisions and judicial 
statistics of the Court of the State of New 
York as the Board of Assignment and 
Control may from time to time require 
by its certificate to the Secretary of State ; 
but all statutes and decisions shall be free 
for publication by any person. 

Note—The report: “Some of the 
more far-sighted of those who have been 
working for reform in the administration 
of justice have insisted that the collation 
and publication of information in regard 
to the business of the courts, as with re- 
gard to the performance of duty by any 
other servants of the public, will itself re- 
sult in a better administration and in so 
far as it has been possible in various com- 
munities to secure the publication of ju- 
dicial statistics, in identical degree the 
courts themselves, confronted with the re- 
sult of their labor and contemplating the 
residuum of work undisposed of at the end 
of a definite period, have devised the 
means and machinery for expediting the 
discharge of their duties and making the 
courts more efficient. Therefore, this is 
a most vital clause in the suggested plan 
of adjustment.” 

Mr. Boston adds: “The article con- 
tains a wise provision for the collation and 
publication of judicial statistics. An 
adequate knowledge of judicial adminis- 
trative requirements must be dependent 
upon systematic judicial statistics. The 
statistics of England, and of some scat- 
tered courts in this country, such as the 
Municipal Court of Chicago, the City 
Magistrates’ Court of New York City and 
the County Court of Allegheny County, 
Pennsylvania, are not only publicly in- 
structive, but they reflect and in a large 
measure make possible the efficiency of 
those courts. The people have a right to 
know and they ought to know the relative 
activity of their courts; judicial statistics 
keep them apprised of efficiency and need. 
Only one who has studied such statistics 
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can grasp the surprising light which they 
throw upon the judicial establishment in 
its relation to civic life, the increase of 
litigation with growth of population, the 
relation of litigation to periods of pros- 
perity and financial depression, the rela- 
tion of particular civic conditions to 
classes of litigation, the relative efficiency 
of different courts and judges, the neces- 
sity for more judges in particular places, 
or for particular matters. All of them 
are quickly reflected and indicated by 
properly compiled judicial statistics.” 

A judicial system without statistics is 
an armada without charts and compass. 
The absurdity of our present situation will 


in time be looked upon as almost incred- 
ible. 


Section 13. Present justices and judges. 
The justices and the judges of the exist- 
ing courts of record, hereby abolished, 
shall become justices of the Court of the 
State of New York to serve for the re- 
mainder of the terms for which they have 
been severally elected or appointed, dur- 
ing good behavior, and with such duties as 
may be assigned from time to time to 
each by the Board of Organization. The 
present salaries of no such justice or judge 
shall be reduced during the term for which 
he has been elected or appointed. 


Section 14. The Board of Organization. 
The chief judge of the existing court of 
appeals and the presiding justices of the 
several appellate divisions of the existing 
supreme court, or their successors, to- 
gether with three members of the bar who 
shall be in good standing and shall have 
been admitted at least fifteen years and 
who shall be appointed by the chief judge 
of the existing court of appeals, are here- 
by constituted the Board of Organization 
which shall consolidate all the existing 
courts of this State into the Court of the 
State of New York. 

It shall adopt a seal forthe Court of 
the State of New York, shall transfer to 
the Court of the State of New York all 
the business and records of the existing 
courts, and shall assign such of the clerks, 
officers and attendants of the existing 


courts to duty in the Court of the State 
of New York as may be requisite to pre- 
serve the continuity of the existing judic- 
ial business. 

In organizing the Court of the State of 
New York, it may exercise any or all of 
the powers hereby conferred on the Board 
of Assignment and Control, and it shall 
continue in office until the Board of As- 
signment and Control shall be organized. 
It may appoint a secretary and employ 
all necessary legal and clerical assistance. 

The chief judge of the existing court 
of appeals shall be the chairman of the 
Board of Organization. 

Note—The report: “This section is 
a section of temporary operation, but ab- 
solutely imperative. There must be some 
body charged with the duty of effectuat- 
ing the transfer of business, the organiza- 
tion of the court, and the adoption of a 
seal, the assignment of clerks, officers and 
attendants, the doing of any act ‘requisite 
to preserve the continuity of existing ju- 
dicial business.’ ” 


Section 15. Procedure. The statutes 
regulating the organization and procedure 
of the existing courts and the rules of the 
several existing courts shall become rules 
of the Court of the State of New York, 
subject to the provisions of Section 9 
hereof, but the said statutes as statutes are 
repealed as of the last day of December, 
one thousand nine hundred eighteen. 

The Board of Organization shall pro- 
mulgate a schedule of statutes and rules 
hereby repealed. 

Note—The report: “This section pre- 
sents the nexus between this constitutional 
article and the change in practice and the 
regulation of business, more summarily 
discussed in the closing part of this report, 
namely, the Short Practice Act and the 
Rules of Court.” 


Section 16. Eapenses of organization. 


The legislature shall provide for all the 
expenses incident to the organization of 
the Court of the State of New York and 
to making effective the provisions of this 
article. 


Note—The report reviews the work to 
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date of the committee of the Mississippi 
State Bar Association whose report was 
discussed under the title: A Unified 
Court for Mississippi, Journat No. 1, p. 
15. It then presents the work of a sub- 
committee which has undertaken to class- 
ify the topics which should be dealt with 
in a short practice act, There is also pub- 
lished as Exhibit A, a practice act of fifty- 
six sections which was drafted by a com- 
mittee of the New York County Lawyers’ 
Association, headed by Mr. Max D. Stauer. 

One paragraph especially in the con- 
clusion of the report deserves to be quoted : 


“But it is obvious that while the task of 
accomplishing this great scheme of sim- 
plification is the primary duty of the law- 
yers of the land, it is equally obvious that 
numerically there will be a majority of the 
bar of any given period in opposition to 
that just ideal, and it is therefore the duty 
of those who are pledged to the ideal to 
gain support if possible from the general 
public in order to the accomplishment of 
the fundamental and structural changes 
in the constitution and statutes of any 
state that are required to effectuate that 
ideal.” 


Procedure by Rules of Court 


Probably no better statement of the ad- 
vantages of rules of court as the means 
for regulating at least the more numerous 
and less important steps in procedure, as 
against statutory control, has been written 
than that appearing in the Preliminary 
Report, 1912, of the Board of Statutory 
Consolidation of the State of New York. 
Judge Adolph J. Rodenbeck, of Roch- 
ester, is chairman of the Board, which 
has been committed to this principle as the 
only right means of escape from New 
York’s intolerable situation with respect 
to civil procedure, from the beginning of 
its long and productive labors. 

The reasons in support of the Board’s 
position are so cogently stated that a lib- 
eral quotation is made: 

The system of regulating details of 
practice by statutory rules is open to the 
objections that statutory rules are: (1) 
subject to distortion by inexperienced leg- 
islators and (2) to amendments to suit 
individual cases; (3) they bind the courts 
to rigid rules, (4) conduce to contests 
over minor points of practice, (5) clog 
the courts with technical questions of 
statutory construction, and (6) place the 
responsibility for the administration of 
justice upon the courts while giving con- 
trol over it to the legislator. 


The evils would be removed by one 
stroke of the pen by delegating to the 
courts the power of regulation of the de- 
tails of practice, thus placing the duty of 
satisfactorily administering justice in the 
hands of those skilled in the profession 
upon whom, in popular estimation, the 
responsibility ultimately rests whatever 
system may be in vogue. 

The arguments in favor of regulating 
the details of practice through the courts 
instead of threugh the legislature may be 
summarized as follows: 

1. The change to the system of regu- 
lating details of practice by court rules 
is not a radical innovation. This function 
originally was vested in the courts. When 
the state constitution was framed the 
common law procedure of England was 
adopted subject to changes that the legis- 
lature might make. This common law 
procedure was one of court regulation and 
was found in the decisions and precedents 
of thé courts modified from time to time 
by legislative acts. The proposal to regu- 
late details of practice through the courts 
is, therefore, nothing new. 

2. There is nothing in the constitution 
which takes from the courts the power to 
regulate judicial proceedings by rules of 
courts and this power has been exercised 
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since the establishment of the state gov- 
ernment. We adopted the common law of 
England, under which the adjective law 
was almost entirely of judicial origin and 
we inherited the power thus exercised and 
have continued to apply it except as re- 
strained by the legislature. Under the 
principles of the common law and by 
rules of court, Judge Doe worked out his 
radical reforms in the procedure of New 
Hampshire and the power to regulate the 
details of practice should be restored to 
the courts, where it originally resided. 
(Owen vs. Weston, 63 N. H. 603.) 

3. The change to the system of regu- 
lating details of practice by court rules is 
not a return to the common Jaw system, 
since under that system procedure was not 
stated in a set of formal rules but was 
contained in numerous decisions and 
precedents, some of which were not ex- 
pressed in words. Under the proposed 
system the practice will be stated more 
clearly than under the existing system. 

4. The system of regulating details of 
practice by court rules will not vest an 
unusual and extraordinary power in the 
courts. Those who think that the courts 
cannot be trusted with the making of 
rules to regulate the details of the ad- 
jective law have only to consider the 
wider powers granted to the courts to 
make substantive law. Nearly every suit 
involves a statement by the court of sub- 
stantive law just as binding as if ex- 
pressed in legislative enactment. Only a 
fraction of the law of the state has been 
codified and is expressed in statutory 
form. The courts can be trusted just as 
safely to say how the decision shall be 
arrived at as to say what the decision 
shall be. 

5. The regulation of details of adjec- 
tive law by stated rules of court is a stage 
in the natural growth of procedure ift this 
state. At first procedure was regulated 
largely by court decisions and judicial 
precedents, and when this system became 
cumbersome and intricate the legislature 
undertook to modify it by statute, leaving 
the practice, however, still controlled by 
the courts ; but the mistake was made later 


by the Throop code of 1876 of attempting 
to regulate the details of practice through 
the legislature instead of through the 
courts, and the present proposal is the 
correction of this serious error, by a re- 
turn to the regulation of the details of 
practice by the courts through court rules 
to be clearly stated, instead of being left 
to judicial decisions and precedents as 
under the common law. 

6. The preparation of rules regulating 
the details of practice by the courts in- 
stead of by the legislature will place this 
work in the hands of experts who are 
daily called upon to apply the rules. The 
judges may not actually draw the first 
set of rules, but they will act upon them 
before the rules go into force and they 
will receive more careful and skillful at- 
tention than statutes regulating details 
of practice receive in the legislature. 

?. The preparation of rules of prac- 
tice by the courts will result in making 
the rules more general in character. The 
judges will endeavor by their rules to 
relieve procedure of. technical questions 
of practice which do not affect the sub- 
stantive rights of the parties. 

8. The regulation of the practice by 
rules of court will obviate the evil of 
amendment to meet individual cases which 
is quite common under the present system. 
The judges are best qualified to deter- 
mine when and what amendments should 
be made to the adjective law. 

9. Amendments under a court rule sys- 
tem can be more promptly made than 
under a legislative rule system. 

10. The judges will be more respons- 
ive to necessary changes in the practice 
than the legislature. 

11. Court rules regulating details of 
practice would give the courts greater 
freedom in the administration of justice 
than inflexible statutory rules permit. 

12. The court rule system would en- 
able the bar exert a direct influence 
in securing necessary changes in the 
practice. 

13. Court rules, by discouraging tech- 
nical questions of practice, would direct 
the attention of the bench and bar to the 
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substance of right rather than to its 
form. 

14. The responsibility of administer- 
ing justice is upon the courts and they 
and not the legislature should have the 
power of providing the rules regulating 
the details of practice. 

15. Court rules would enable the 
courts readily to adjust the administra- 
tion of justice to the demands of busi- 
ness coming before them by the creation 
of rules for the prompt dispatch of com- 
mercial and other causes requiring special 
treatment. 

16. It is just as impracticable to regu- 
late all the details of practice by statu- 
tory enactments as to attempt to prescribe 
by statute for the infinite variety of sub- 
stantive rights or by a constitution for 
the varied circumstances of human activ- 
ity. The main propositions or principles 
that should govern both the adjective and 
substantive law should be prescribed in 
fixed form, but their application to par- 
ticular cases should be left to the court 
and the common law, where it originally 
resided. 

17. The legislative, or code, system of 
regulating details of practice has been 
tried in this state in its extreme form 
for more than a third of a century and has 
been found woefully deficient and inade- 
quate, cuinbersome and unwieldy. Field 
said that it would keep us in “perpetual 
trouble,” and his prediction has been ful- 
filled. Members of the bar have described 
it as a “legal monstrosity,” “procedure 
run mad,” “thoroughly vicious piece of 
work,” and in other equally uncompli- 
mentary terms. 

18. The court rules system is in suc- 
cessful operation in other jurisdictions, as 
for instance, in the Federal Courts, Eng- 
land, Massachusetts, Connecticut, New 
Jersey and other states and has demon- 
strated its superiority over the statutory 
rules system in force in this state. 

19. The general effect of the regula: 
tion of practice by court rules would be a 


greater respect for the administration of 
justice and the elevation in the estimation 
of the public, of the bench and bar. 

20. The system, proposed herein, of 
regulating only the details of practice by 
stated rules of court, leaving the impor. 
tant matters of procedure to be enacted 
by the legislature, is necessary to the 
preservation of a due balance between the 
three departments of government and is 
in harmony with the basic principles of 
our constitution and the spirit of our re- 
publican institutions. 





To Correct an Error 


An unfortunate error appeared on page 
eighteen of the August number of the 
JOURNAL in the statement: “With respect 
to California it must be noted that that 
state repudiated one of Field’s chief pur- 
poses, that of merging law and equity 
practice.” The fact is that the California 
code of procedure contains the section 
providing for a single form of action 
which is common in the code states. 

Complaint concerning a dual body of 
substantive law has been ably voiced by 
Edward R. Taylor, dean of Hastings Col- 
lege of Law, located in San Francisco. 
(See his article entitled: “Law Reform” 
in the Illinois Law Review for January, 
1917.) 

In a recent letter to the JourNaL Mr. 
Taylor makes this interesting comment 
upon the situation: 


If you mean by the ‘Field Code” our civil 
code, we never adopted it here although our 
codifiers in 1872 followed it to a considerable 
extent, while our Code of Procedure, which 
was in effect the “reformed procedure,” fol- 
lowed the same lines which had been origi- 
nally laid down by us at the beginning of 
our state career. Our procedure has always 
provided for but one action and it has always 
provided for the same procedural methods in 
equity as in law. There are some differ- 
ences; for instance, while in law cases they 
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must be tried by a jury, unless both sides 
consent to waive a jury, while in equity 
cases the judge alone determines whether or 
not the case shall be tried by a jury, and 
when the verdict is returned it is merely, 
as of old, advisory to him. 

The promoters of the reform procedure un- 
doubtedly hoped that equity and law would 
be brought together by their methods, but 
their hopes have been disappointed, and they 
were bound to be disappointed, for substan- 
tive law cannot be expected to be vitally 
changed by the amendment of the adjective 
law; and in this State it has been held by 
the Supreme Court from the beginning that 
no relief can be had in equity if there is a 
remedy at law. And here, as elsewhere, it is 
indubitably true, that a great gap exists be- 


tween equity and law, which, until closed, 
will prevent anything like real law reform. 

Law and equity, as such, and as contra- 
distinguished from each other, should not 
exist. There should be a perfect fusion of 
law and equity as there got to be in Rome 
after centuries of division between the two. 
The only question which should be in any 
case is, not whether a man has a law case or 
an equity case, but any case at all under the 
law of the land. There should be but one 
action, not only in theory but in fact, and 
that action should be one determination of 
the rights of the parties. So vital does this 
seem to me that all of the projects of law 
reform that I have seen appear to be per- 
fectly idle. 





The Crisis in California 


In November, 1918, the people of Cali- 
fornia will pass on a proposed constitu- 
tional amendment submitted by the 
legislature which is intended to open prac- 
tically the entire subject of court 
organization to legislative action. The 
amendment is known as No. 61 and reads 
as follows: 

The judicial power of the State shall be 
vested in the Senate, sitting as a court of 
impeachment, in a Supreme Court, and in 
such other courts as the Legislature by gen- 
eral law (subject to the referendum) may 
establish. Upon this section becoming effec- 
tive the remaining provisions of this article 
other than Section 19, whether adopted 
heretofore or contemporaneously herewith, 
shall become of the same force and effect as 
general laws and be subject to repeal or 


amendment by legislative act adopted pursu- 
ant hereto. 


Section 19 referred to in the proposed 
amendment is the one providing that 
Judges shall not charge juries with respect 


to matters of fact, but may state the testi- 
mony and declare the law. 


The legislature has also submitted an 
amendment to provide for additional in- 
termediate courts of appeal, one for San 
Francisco, and one for Los Angeles. The 
latter amendment is one suggested by the 
State Bar Association. Another proposed 


amendment, to create a commissioner of 
justice, whose duty it would be to collect 
judicial statistics and recommend needed 
changes in procedure and the administra- 
tion of the judicial system, which was 
agreed to by a joint committee of the leg- 
islature and a committee of the State Bar 
Association, sitting during a legislative 
recess, was defeated. 

The bar of the State appears to have 
been startled by the submission of Amend- 
ment No. 61, the result of which would 
be to permit the legislature to abolish or 
alter any part of the state judicial system 
with the exception of the Supreme Court. 
President A. E. Bolton, of the California 
State Bar Association, undertook to make 
a great issue of this amendment at the 
meeting of the association held Septem- 
ber 27-29. He called together the San 
Francisco members two weeks before the 
meeting and presented the “crisis” in a 
formal address. The general tone ex- 
pressed by the president was one of ap- 
prehension and distrust. He urged in the 
strongest terms that the members of the 
association should consider and discuss the 
amendment and be prepared to take a 
definite stand. 
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In his president’s address at the meet- 
ing Mr. Bolton laid stress upon the need 
for doing something to expedite justice in 
the appellate courts of the state and for a 
bar programme and bar leadership in the 
movement. While no more forceful appeal 
along these lines could have been made, 
the president did not suggest or urge op- 
position to the proposed amendment. He 
was very frank in criticizing present con- 
ditions in the state. In fact the crisis was 
declared to arise, not especially from the 
submission of Amendment No. 61, but 
rather from the condition of calendars in 
the appellate courts. President Bolton 


said: 


There are over 1,400 cases pending in the 
Supreme Court of this State. * * * The 
Supreme Court is disposing of about 325 
contested cases each year. There are accu- 
mulating each year about 150 contested cases 
in excess of the number of contested cases 
disposed of. 

The court has been gradually falling be- 
hind more and more each year, until at the 
present time it is falling behind in con- 
tested cases about thirty per cent each year. 
There is every indication that this amount 
will increase. * * * It becomes apparent 
that unless there be some relief to this con- 
dition, there are now cases pending in the 
Supreme Court that will not be reached and 
determined in six years. 


The Association formally approved the 
amendment providing for additional divi- 
sions of the Intermediate Appellate Court, 
but, after much discussion, avoided a vote 
on Amendment No. 61. Those opposed to 
it appeared to be in the majority. The 
matter was referred to a special commit- 
tee which will report at a meeting to be 
held sufficiently early next year to permit 
of adopting a policy well in advance of 
the election. 

Another very important subject was de- 
bated; namely, that bar associations 
should be given by statute more extensive 
jurisdiction over admission to, and mem- 
bership in, the bar. The object is to give 
to disciplinary proceedings the dignity of 
court proceedings; to provide for the com- 
pulsory attendance of witnesses and for 
the payment of expenses incidental to dis- 
barment proceedings by the state. The 


JOURNAL is informed that it was the con- 
sensus of opinion that every lawyer in the 
state should automatically, by virtue of 
admission to the bar, be a member of a 
bar association, and that the associations 
should have and exercise exclusive juris- 
diction over admissions, discipline and 
disbarment. This matter was also com- 
mitted for a report with appropriate legis- 
lation at the next annual meeting. 

A paper on “Unified Courts” was pre- 
sented by Prof. Orrin Kip McMurray; it 
will be published by permission in an 
early issue of the JouRNAL. 

The amendment which would permit of 
reorganization of the courts by the legis- 
lature (subject to the referendum) was 
not without a defender. Mr. William J. 
Carr pointed out that the amendment 
would create just such a situation in Cali- 
fornia as has existed for a long time in a 
number of other states, in whose constitu- 
tions there is no mention of the inferior 
courts by name. It would make the Cali- 
fornia constitution similar to the United 
States constitution in this respect. Mr. 
Carr said: 


The opposition to the amendment, in its 
last analysis, will be found based upon fear 
—fear of hasty and ill considered legislative 
action; fear of an encroachment of the leg- 
islative department upon the judicial depart- 
ment; fear lest the power and the integrity 
of the judiciary be in some way impaired 
or weakened; a shrinking from change. 

The support of the amendment will be 
found in the earnest desire to meet and 
solve a real problem which is clamoring 
for solution, in a determination to go ahead, 
in a sturdy confidence that no problem is so 
complicated that, if approached with cour- 
age and vision, it cannot be settled right, 
in a clever insight into the necessity of 
prompt and perhaps radical action. 

By the approval of the amendment it will 
be possible to save, and we should save, at 
least two years of time in accomplishing 
something of a substantial nature looking to 
the .solution of this problem. Its approval 
by the people will, of course, open the way 
to definite action at the 1919 legislative 
session. A favorable vote will be construed 
as a popular mandate both to the legislature 
and to the bench and bar to do something. 
The problem will be up, and it will be up 
for immediate action. It will call for the 
best thought of the bench and bar and of 
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the legislature. What to do will no longer 
be a matter of abstract theory, affording 
merely an interesting topic for discussion 
on such pleasant occasions as this, but will, 
instead, be a concrete issue calling for imme- 
diate action, one which will elicit the very 
best judgment and thought in the state. In 
carrying out the popular mandate, the law- 
yers and the judges will naturally exert a 
controlling influence, unless the bench and 
bar foolishly assume an attitude of obstruc- 
tion and antagonism. A spirit of helpfulness 
and co-operation will give to our fraternity a 
wonderful opportunity to put into actual 
effect some of the constructive and substan- 
tial reforms which have for so many years 
been the subject of learned discussion. 


It appears to the editor that there is 
much wisdom in Mr. Carr’s belief. There 
should be no reason for assuming ripper 
legislation under such an amendment. In 
order to accomplish the unification of ju- 
dicial power which is necessary as a 
foundation for efficiency in the courts, 
just such a liberalizing amendment is 
needed. Until the people of the state have 
power under their constitution to change 
their judicial system all proposals have an 
academic flavor; nothing can so well serve 
to dramatize the situation and create the 
opportunity for intelligent leadership on 
the part of the bar. If this amendment 
is forced upon the hesitating lawyers of 
California they will probably have occa- 
sion, at no far distant time, to bless those 
who promoted it. 

The proposal for an inclusive organiza- 
tion of the bar, possessing power to cope 
with responsibilities which inevitably rest 
upon the profession, is a most interesting 
one. It represents a departure from the 
American system ; the adoption, in fact, of 
the powers exercised by the bars of all 
the leading nations. The idea of a lawyer 
who is not per se a member of the organi- 
zation which represents the profession, 
which acts for it, which governs it, would 
be quite unthinkable outside of the United 
States. To the lawyers of other countries 
the bar of a typical state of the Union is 


a chaotic class which is only beginning to 
develop corporate powers for the discharge 
of the duties it owes to the profession and 
to the state. 

The comparison of the American bar 
with that of older nations presents con- 
trasts and ideas which are just beginning 
to be appreciated. No account of the ad- 
ministration of justice can be complete 
which excludes any of the details of the 
bar’s status. This subject will be taken up 
in future numbers of the JourNAL, and 
meanwhile the growth of the ideas pre- 
sented at the California meeting will be 
observed with interest. 

The belief expressed there that their 
state presents the worst example of delay 
in appellate branches is not to be accepted 
without consideration. There are several 
states which appear to be competing for 
the position at the foot of the class. At 
this time a choice is invidious in the light 
of the facts and arguments adduced by 
correspondents. Suffice it that Califor- 
nia’s situation is one demanding a prompt 
remedy. 





The Way to Secure Respect 


Justice in the minor courts—the only 
courts that millions of our people know— 
administered without favoritism by men 
conspicuous for wisdom and probity is the 
assurance of respect for our institutions. 
The administration of commercial law by 
recognized experts in a direct fashion ap- 
propriate to the subject is needed quite as 
much as uniform state acts to commend 
the law to practical men of affairs. The 


stripping of criminal procedure of needless 
requirements, without impairing the se- 
curity of innocence, and in general the 
fearless destruction of provisions which 
only embarrass the just disposition of con- 
troversies, should not be long delaved.— 
Charles Evans Hughes. 





Reorganizing Illinois Courts 


The second annual meeting of the Ju- 
dicial Section of the Illinois State Bar 
Association was held at Danville May 31, 
1917, and was devoted to “Reorganization 
of the State Judiciary Under the Proposed 
New Constitution.” The following paper 
was presented by Herbert Harley: 

The judicial article of the Illinois Con- 
stitution of 1870 contains considerable 
matter which is of no positive value. It 
is at the best merely statutory and of no 
great significance. But at the worst, by 
standing in the way of legislative read- 
justment to permit of meeting modern 
conditions of judicial administration, it 
is extremely harmful. The principal pur- 
pose to be observed in writing a new con- 
stitution is to get rid of this embarrassing 
and unnecessary detail and clear the 
ground for constructive developments. 

Illinois, like other pioneer states, start- 
ed with an adequate judicial system, and 
if conditions had not changed, that sys- 
tem would have remained adequate to this 
day. But since 1870 a new Illinois, ut- 
terly unlike the old, has come into being, 
and as these marvelous changes have taken 
place the early system, with such addi- 
tions and patches as could be made by 
statute, has become in each decade more 
cumbersome and less fit. 

Simplicity of structure is more than 
ever needed. Not the congeries of partly 
related and overlapping courts with dis- 
tinct jurisdictions of subject matter and 
place, but an inclusive, unified, simple 
judicial structure is needed, and there 
will be no great advance in the admin- 
istration of justice in our state until this 
simplification and unification is accom- 
plished. 

ideal Clearly Expressed 


The American Bar Association has sup- 
plied the nation with a definite ideal of 
state judicial structure in the following 
words: 

“The whole judicial power for each 
state (at least for civil causes) should be 


vested in one great court, of which all 
tribunals should be branches, departments 
or divisions. The business, as well as the 
judicial administration of this court, 
should be thoroughly organized, so as to 
prevent not merely waste of judicial 
power, but all needless clerical work, 
duplication of papers and records, and 
the like thus obviating expense to litigants 
and cost to the public.” 

The judicial power of the state must 
be thought of as a unity. It does not 
exist as a crazy quilt, with certain patches 
of judicial authority in various cities or 
counties, and other kinds in other cities 
and counties. The structure which 
clothes this unified power should nat- 
urally be a unified structure. In fact, 
no other way of approaching the problem 
would be at all thinkable were it not for 
our tradition of inexpert and complicated 
organization arising from the need of 
meeting diverse problems through legisla- 
tion hampered by constitutional rigidity. 


Need Business Management 


This unification of judicial structure 
recognizes the present supreme need of 
our judiciat system, that of plain, simple, 
direct business management of the ad- 
ministration of justice as an administra- 
tive problem. 

I would call your attention to the ob- 
vious fact that we have had from the be- 
ginning a closely knit organization of the 
essential judicial function, that of decid- 
ing causes. There is never any doubt as 
to the course of appeals. In this field re- 
sponsibility is direct, unquestioned, sim- 
ple and the results have been on the whole 
highly satisfactory. 

I would also call your attention to the 
wide publicity given to every stage of the 
essential judicial function. We have a 
complete system of reporting so that every 
word of every decision is always avail- 
able. 

Now it is not proposed that there should 
be any change in respect to the judicial 
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function proper, where responsibility is 
clear and publicity is complete. The pro- 
posal is that we shall recognize the fact 
that there is a great deal of business in- 
volved in the administration of justice, 
much of it known as procedural, and that 
this business is a necessary element of 
judicial administration. This side of the 
work, though of only slight consequence 
in pioneer days, has become of increasing 
importance, until téday it is almost if not 
quite as important as the essential judicial 
function itself, since justice delayed or 
justice purchased at too high a price is 
no real justice at all. 

It takes several hundred judges to man 
the tribunals of this state. To get judic- 
ial efficiency there must be in any given 
cause individual efficiency on the part of 
the trial judge, the lawyers, the jury, the 
Appellate Court and the Supreme Court, 
and there must also be co-ordination of 
these various necessary agencies. Of 
course we have more or less co-ordination 
at the present time. Otherwise we could 
not endure our present system. But such 
co-ordination as exists is partial, local 
and dependent upon fluctuating and local- 
ized conditions. There is no standardized 
way of handling the business of justice. 
There is no business management, but in- 
stead several hundred judges accomplish- 
ing their work according to their individ- 
ual abilities, their interpretation of over 
two thousand sections of procedural law, 
and the light shed by decisions. 


No Relief From More Judges 


Certain of the courts of the state have 
been and are now several years in arrears. 
Instead of offering justice to deserving 
suitors they afford fences to nefarious 
litigants. Recent large increases in their 
personnel have not served to increase their 
output. When complaint was made re- 
cently that clients could not be served by 
such courts the Supreme Court was 
obliged to say, apparently with some re- 
gret, that it had no authority to compel 
the judges of these courts to work longer 
hours or more weeks in the year. 

Of course there is no reason for assum- 
ing that longer hours or longer terms 


would be the appropriate remedy. Nor 
is there reason for assuming that relief 
could come through formal process issued 
out of a separate and higher jurisdiction. 
Indeed the whole tenor of modern experi- 
ence negatives the idea of reliance upon 
external compulsion. 


Judges Victims of System 


True efficiency must be the natural fruit 
of correct organization. The Cook County 
courts complained of are not given such 
organization and control of the business 
coming before them as to permit of suc- 
cessful functioning. They have no direct- 
ing heads with adequate powers for getting 
economical results. There is no proof 
that the judges do not put in as much time 
in trying causes in the course of the year 
as is consistent with the study and recrea- 
tion needed to keep them at the level of 
highest efficiency. They are themselves 
as much the victims of a defective system 
as are the litigants. 

The ideal then is administrative leader- 
ship and the creation of such an environ- 
ment that the individual judge will per- 
form that part of the entire work of the 
court for which he is best suited, and so 
keep every unit at its maximum capacity 
for productive labor. There is reason to 
believe that a proper organization of the 
work of these courts would permit of 
cleaning up their calendars. If justice 
were reasonably prompt there would not be 
so much work for the court because liti- 
gants with dubious causes would find that 
it would not pay to interpose defenses to 
save only a few days. A court far behind 
in its work accumulates useless and need- 
less causes as a snowball grows when it 
rolls down hill. 

More judges will not suffice to remedy 
present defects. The system takes up all 
the slack that is given to it. Lack of 


efficiency, organization and direct super- 
vision of the business or administrative 
side of the judicial function, together with 
complexity of organization, make a sys- 
tem so nearly unworkable that it is really 
a great credit to our judges that the re- 
sults are not worse than they are. 
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The unified structure which is proposed 
permits of supervision of the business of 
the various tribunals and divisions so that 
there will be personal responsibility for 
results just as now there is personal re- 
sponsibility for the decision in every 
cause. This supervision implies three 
conditions : 

1. An organization of judges so that 
all branches of judicial work will be repre- 
sented in a compact committee or coun- 
cil which will be charged with the duty of 
managing the business of the unified sys- 
tem, embracing all the courts of the state, 
whether county or municipal. 

2. The rule-making power to be ex- 
ercised by this judicial council to enable 
it to develop practical, simple and flex- 
ible procedure. This includes the power 
to assign judges so that their individual 
abilities and experiences may be utilized 
to the fullest extent. 

3. Publicity for the work of admin- 
istration. This is to be attained in two 
ways: Through meetings of judges and 
through the publication of detailed sta- 
tistics. 

Now let us briefly take up these three 
elements, all necessary to the succéssful 
administration of justice in a great state 
like Illinois, and all notoriously lacking 
under our present unformed and chaotic 
system. 

The matter of organization is easily 
worked out. There will be, of course, 
three principal departments of the unified 
court: a. The appellate division, embrac- 
ing the Supreme Court; b. the nisi prius 
division; c. the division of local county 
courts of limited jurisdiction. There is 
likely also to be a fourth, comprising the 
unified court for the metropolitan district, 
which embraces Chicago and its closer 
suburbs. 


The Judicial Council 


Each of these divisions will require a 
presiding justice, and these presiding jus- 
tices, together with the chief justice of 
the state, and possibly two or three other 
trial and appellate judges, will naturally 
constitute the judicial council, vested with 
the rule-making and supervisory admin- 


istrative powers, and held responsible for 
the proper operation of the rules and or- 
ders. Nor is it difficult to apportion the 
authority between the members of the 
council and the chief justice. The former 
will naturally be appointed by the chief 
justice, to hold their places during his 
term so that they will have a substantial 
tenure and not be removable at his 
pleasure. 

The need for confirming the courts in 
their ancient and traditional rule-making 
power is now generally accepted and has 
been presented to several assemblies in 
the form of bills by this Bar Association. 
If one approach the subject of modern- 
ization of the judiciary from the stand- 
point of business management, it will be 
found necessary to include the rule-mak- 
ing power as a necessary adjunct. If, on 
the other hand, one already committed 
to the principle of rule-making studies 
the problem, he will find it necessary to 
develop such an efficiency organization as 
I have outlined as the necessary container 
for the rule-making authority. 

Publicity Is Essential 

The need for publicity concerning the 
administration of justice, both civil and 
criminal, as distinguished from the re- 
porting of decisions, is one of the most 
conspicuous and incontrovertible needs of 
our American judiciary. In no other civ- 
ilized land is there such neglect of statis- 
tical data. The chief justice of the state, 
who will devote most of his energies to 
the supervision of the administrative work 
of justice, will naturally be charged with 
the collection and publication of complete 
data concerning the activities of «all 
judges, concerning the fiscal side, and 
concerning civil and criminal actions and 
the quasi-criminal causes having social 
importance. 

The judges of divisions should be re- 
quired to meet quite frequently to discuss 
methods of transacting court business ef- 
ficiently, and the judges of all divisions 
should meet once a year to receive the an- 
nual report of the chief justice. The 
judicial council will meet monthly, or 
oftener, as required by the chief justiee. 








% JOURNAL OF THE 


This is what I understand unification 
to mean. It implies the co-ordination of 
functions necessary to the administration 
of justice and now done in an entirely un- 
systematic manner. It tends to establish 
an environment most favorable to the full 
employment of every individual judge’s 
best talents and experience. It dignifies 
the judicial office in the only way that it 
can be really dignified, by making it suc- 
cessful. It furnishes data for continued 
improvement and for intelligent legis- 
lation. It relieves the General Assembly 


of the impossible task of modernizing pro- 
cedure through statutory rules written by 
irresponsible and inexpert legislators and 
imposed upon the courts regardless of 
their environment, whether urban or 
rural. 

Nor is this any mere academic scheme. 
It is simply the application to this state 
of principles worked out through half a 
century of judicial administration in a 
number of jurisdictions where the com- 
mon law is being applied to the contro- 
versies of modern business and society. 





Training Lawyers in Procedure’ 


The stress laid by Elihu Root, as presi- 
dent of the American Bar Association in 
1916, upon the fact that one of the great- 
est difficulties in the administration of 
justice is the ingrained disposition of both 
lawyers and laymen, to look upon the law 
as provided for the enforcement of indi- 
vidual rights rather than the obligations 
of the individual to society, is ample war- 
rant for the idea of perfecting the lawyer 
as a practitioner. The fact is we are at 
last only beginning to dimly realize that 
the principle involved 1s of tremendous 
scope. Of course, this article must be 
limited to a very narrow range, and while 
we will take a glance somewhat at large, 
we will really devote our effort to a con- 
sideration of the needs of the neophyte. 

The practice of the law is a very exact- 
ing art, based upon what might be called 
a very pragmatic science, and while we are 
in sore need of broad and sound general 
views concerning human experience, even 
the master workman will find himself 
often dealing with ideas which can at best 
be only more or less dimly outlined by the 
most apt of words and phrases. Words 
and phrases, always imperfect as expres- 
sions of fact, and usually still more in- 
adequate as expressions of principles, are 





*Comment was made in the June number of 
the JOURNAL on the Bay District Inns of 
Court, recently established in San Francisco 
for the education of lawyers in practice and 

rocedure after their admission to the bar. 

he father of the idea is Mr. R. S. Gray, who 
has set down his ideas on the subject in this 
interesting article. 


the material with which all jurists, prac- 
ticing attorneys and working judges, as 
well as those preparing for the practice of 
the law and their teachers, must always 
deal. This is true even when only gener- 
alities are concerned, and the difficulties 
involved are greatly increased, in this age 
of ultra specialization, in actual practice. 

Then what shall we say of one approach- 
ing this art as a neophyte, no matter how 
thoroughly he may have been developed 
before going to the law school and while 
pursuing his law studies in even a uni- 
versity law school, at best largely scholas- 
tic and academic? 

We must admit, we all know, that he is 
bound to be almost like a rudderless boat 
blown out to sea, when he really begins to 
shoulder responsibilities, unless he has 
very real help. 

Nevertheless, so prone are we all to shut 
our eyes to that which we do not know how 
to overcome, even in very high quarters 
there has been a strong tendency to treat 
matters of practice and procedure as of 
“very subordinate importance,” but the 
flooding of our law reports with appeals 
which demonstrate a fearful ignorance or 
carelessness in pleading and in other office 
and court practice, at least justifies very 
grave doubt of the soundness of any such 
view. 

Power to understand ultimate facts, as 
revealed or hidden by a mass of probative 
and unrelated facts and usually presented 
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in any and every possible manner and form 
other than reliable and effective, is the 
first great power that must be developed 
in the office work. No matter how much 
that power may seem to have been de- 
veloped by even the case method of law 
school study, it will break down when first 
applied to the actualities of a daily and 
changing life. 

Power simply and adequately to present 
those ultimate facts in pleading and those 
probative facts and shut out those unre- 
lated facts, and all in due relationship to 
the legal principles involved, and in a 
myriad of new and ever changing forms, is 
the next great necessity for efficient work 
in the court room, and how very few attain 
it. 

The 3,444 sections under the title “Ap- 
peal and Error” in Corpus Juris seem 
sufficient to discredit even Dr. Josef Red- 
lich in what appears to be his view as to 
the relative importance of the knowledge 
in this technique of the law as compared 
with the analytical development in law 
school work on the substantive law. 

Finally, if there can be any “finally” in 
the matter, a due recognition and inde- 
pendence of action in accordance with such 
recognition, of the inter-relationships of 
public and private right, is as much, and 
perhaps even more, the duty of the bar as 
of the bench, and the neophyte will go 
wrong in the very beginning if the ethics 
here involved are not brought home to 
him by those who seem to him to have 
attained success. 

Where and how shall these great powers 
be developed? They must be exercised 
while almost in embryo and their exercise 
must be guided and encouraged and sus- 
tained in the right and efficient direction. 
It is wasteful in the extreme to let the 
young lawyer stumble along the pathways 
of practice and procedure. He must be 
aided by intelligent and organized efforts 
of the bar at large, inspired by and in turn 
inspiring the bench, or we must muddle 
along as we have muddled heretofore to 
our everlasting shame and disgrace and 
until a patient people shall overthrow our 
profession as a means of ordinary liveli- 


hood and throw it into the discard of an 
efficient civilization trusting at least to 
have found a better substitute. 

Would it not be well for society to com- 
pel the legal profession to knit itself into 
an organization that will do its real work 
to society, instead of allowing it to remain 
to a large degree an unorganized force 
composed of mere individuals to which 
society entrusts its greatest treasures in 
both the steadily recurring and also the 
most unexpected of crises? 

Better yet, instead of waiting for society 
to force such organization upon us or im- 
patiently, perchance, to eliminate us, 
might it not be well for us to take a very 
frank view of the situation? 

We often hear the efficiency of the bench 
and bar of England highly commended, 
but if one desires to see an English opinion 
based upon careful study of the English 
profession, and an opinion that does not 
hesitate to assert and account for “pro- 
fessional illiteracy” and “extraordinary 
lack of culture,” even as regards “his own 
subject,” and as marking “the ordinary 
English barrister or solicitor,” it is only 
necessary to examine the Special Supple- 
ment of Professional Associations, appear- 
ing as additional pages to the issue of 
April 21, 1917, of the New Statesman, 
being a part of the Draft of the Fourth 
Report of the Committee of the Fabian 
Research Department, which has been in- 
vestigating the subject of “The Control of 
Industry.” 

Circumstances will not permit anything 
more than a mere glance in this direction, 
vet even that affords us considerable light 
on the need for education after admission 
to the bar. 

If it be deemed one of the functions of 
vocational organization to secure a high 
degree of professional training it cannot be 
said that the organization of the legal pro- 
fession in England and Wales has contrib- 
uted much towards that end. Down to half 
a century ago, indeed, practically nothing 
had been done. The solicitors now maintain 
a rigid system of formal apprenticeship, 
though no steps are taken to ensure that the 
required “service under articles” actually 
provides the requisite professional training. 


The barristers require no apprenticeship, and 
prescribe no course of training. 
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Is it strange that in view of such @ 
situation, for a more full understanding 
of which it is necessary to read that re- 
port, the conclusion there reached is that 
“Tt cannot be said that professional or- 
ganization among the English lawyers has 
been a progressive force?” 

Dr. Redlich, while giving the very high- 
est praise to the case method as pursued at 
the university law schools, as bringing the 
student into actual touch with the living 
questions of the law, nevertheless urges 
something to precede such study which 
will give him a perspective, and something 
to follow such study which will give him a 
comprehensive view of the law as a whole 
and of its relation to the administration of 
justice. These are very significant sug- 
gestions and are specially noted near the 
end of the preface by the President of the 
Carnegie Foundation for the advancement 
of teaching, to its Bulletin No. 8, giving 
to the public Dr. Redlich’s report on the 
common law and the case method in the 
American university law schools. 

Dr. Redlich considers that what the 
average law student, who has done the 
best possible with such teaching, “has still 
to learn in his law office, especially in the 
fields of procedure and of written forms 
in general, is of very subordinate im- 
portance.””* 

Yet even he admits that “In this calling, 
as in every other, only the direct atmos- 
phere of daily professional life can fur- 
nish to the beginner certain experiences 
and qualities which are of great practical 
importance.” 

We have seen what the conclusion of 
the Committee of the Fabian Research 
Department is as to the “arrested develop- 
ment” of the legal profession in England, 
and we hardly need anyone to tell us what 
the condition is in that regard in the 
United States, but it has been told over 
and over again. Evidently, Dr. Redlich 
dees not believe that procedure, ethics or 
“the peculiar instinct (Takt) of the suc- 
cessful lawyer or judge” can be taught 
in any law school. Nevertheless, as early 
as 1903, Bernard C. Steiner, Dean of the 


1. See page 40 of that publicatien. 





Baltimore Law School, said “When law 
schools have properly developed that side 
of their work, which correspona. to labora- 
tory work and clinics, it will be so much 
more systematic and comprehensive than 
work in a lawyer’s office that it will en- 
tirely supersede it.” 

He was answering the question of the 
editor of the American Law School Re- 
view, submitted to many, “Is apprentice- 
ship in a law office desirable while pursu- 
ing a course of study in a law school ?* 

There is good reason to believe that if 
this field can be covered to any -material 
degree by a law school, the one at the Uni- 
versity of Minnesota has shown the way.* 

But I submit this as a function of the 
bar association and venture to refer to 
pages 192-4 and 352-9 of the Proceedings 
of the Seventh Annual Convention of the 
California Bar Association in 1916. 

But there is an even still later develop- 
ment of the work there recorded for, when 
the board of governors of the bar associa- 
tion of San Francisco, while still com- 
mending the work so done without their 
assistance, definitely concluded not to af- 
ford such work any financial support, the 
“Bay District Inns of Court” was or- 
ganized under the Jaws of the State of 
California, as a non-profit, mutual and co- 
Operative educational corporation, and its 
purpose, as stated in its articles of incor- 
porations, is as follows: 

a. To foster and provide for education 
after admission to the bar. 

b. And thereby to advance the ability of 
the members of this body primarily, and 
others secondarily, to do their part in the 
service of society without losing sight of the 
necessity for and improvement in the ability 
to “make a living,” but that living to be 
always in aid and never to the detriment of 
the common good, and 

c. To assist by research, publicity and 
service, the obtaining for society a more com- 
plete use of the instrumentalities, public and 
private, created, maintained, or suitable for 
the benefit of society. 


It is evident there is much which must 
be left unsaid, but is it not plain that the 
2. 1 Am. L. 8. R. 86 


3. See “The Legal Clinic,” by Prof. E. M. 
Morgan, Annual 





presented at the Sixteenth 


Meeting of the Association of American Law 
4 Am. L. 8. R. 255 


Schools. 
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leaders of the bar and the greatest of 
judges might well admit there is no higher 
duty than to codperate with the stripling 
and the inexperienced and teach them the 
proper use of the instrumentalities which 
they must use for the weal or woe of so- 
ciety at large as well as of themselves and 
their clients? 

And what higher duty can there be ap- 
pertaining to the places of honor in city, 
state and national bar associations, than 
to provide for and carry on such work? 

No matter whether there be an excess 
of lawyers, and no matter how they are 
educated before they come into court or 
deal with clients, the efficiency of the 
courts will continue to be kept at a mini- 
mum, “their procedure muddled and in- 
volved by an appreciable proportion of un- 
trained and incompetent practitioners,” to 
say nothing of the business and even more 


important affairs of the great multitude 
botched and often ruined, until bar asso- 
ciations see and do their duty in this mat- 
ter, and with the aid of the ablest and most 
experienced in the profession and from 
every grade of its service. 

How can any bar association, or those in 
charge and control of its affairs, expressly 
holding itself out as “established to main- 
tain the honor and dignity of the profes- 
sion of the law, to increase its usefulness 
in promoting the due administration of 
justice,” fail in this duty when it is once 
brought home to such an organization ? 

So long as there is apathy, to put it 
mildly, in taking up the drudgery, if you 
will, of self-sacrifice in codperative edu- 
cational service after admission to the bar, 
will not the profession at large deserve the 
hardly half-hidden bitterness of those who 
suffer from the present condition? 





For More Concise Opinions 


The Committee of the American Bar 
Association on Reports and Digests has 
adopted a plan for discouraging unduly 
long opinion writing which appears to the 
editor to be practical as well as encourag- 
ing. The following excerpts from the 
1917 report of the Committee, which re- 
ceived the endorsement of the Association, 
set forth the details of the plan and de- 
serve the attention of the entire legal pro- 
fession : 

As early as 1904 the committee sug- 
gested and respectfully insisted that the 
judges might do much to relieve the situa- 
tion by refraining from long statements 
of fact and long discussions of legal ques- 
tions that have been substantially settled 
in earlier cases; and also that there were 
many ways in which competent reporters 
could restrict the volume of the reports 
without depriving the profession of any 
case that was of real value to the bar or 
to the development of the law. But it was 
evident that the lawyers were not willing 
to entrust the selection to the competent 
reporter and that they wanted to see for 


themselves all the decisions that there 
were, and the fact remained that the opin- 
ions that were filed were reported unoffi- 
cially, if not by the official reporter, and 
were purchased by the profession, and the 
number of volumes continued to increase. 
It was evident that nothing could be ac- 
complished without the co-operation of the 
bench and bar of the various states... . . 

The standing committee has taken up 
the work and brings the matter again be- 
fore the members of the association. We 
agree that uniformity in classification and 
arrangement in digests is important; but 
we think it best to confine our attention 
this year to the one subject of limiting the 
volume of reports and to one of the means 
of promoting that object. 

We cannot prevent the publication of 
opinions thaf have been filed, but we can 
at least ask the judges to bear in mind the 
fact that their opinions will be published 
throughout the country, and that it is a 
matter of concern to the bar that they 
should not be unnecessarily long. Investi- 
gation has shown, that, taking the reports 
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throughout the country, the average length 
of the opinions has increased within the 
last 20 years nearly 30 per cent. We may 
suggest (quoting Prof. Wigmore’), “that 
the judicial opinions should not give the 
impression of being discoveries by the 
judges—discoveries, that is, of what they 
never knew before,” nor exhibit “the men- 
tal lucubrations experienced in making 
this discovery,” but rather (to quote Jus- 
tice Swayze of New Jersey”) that the best 
judicial opinions “read as if the judge 
knew the existing state of the decisions 
and assumed that every one else did and 
that it was his business to show the neces- 
sary development from established prin- 
ciples and their application to the par- 
ticular case.” 

The subject of the increase in the vol- 
ume of the reports was brought to the 
attention of the judges attending the meet- 
ing of the Judicial Section of the Amer- 
ican Bar Association in August last by 
Mr. John W. Davis, solicitor general. The 
title of his address was “The Case for the 
Case Lawyer.” He spoke of the difficul- 
ties of the lawyer under a system in which 
the law is to be sought and found in the 
decided cases in a country made up of 
many jurisdictions and of the futility of 
many of the remedies that had been sug- 
gested; he criticized the bar for relying 
too much upon the citation of many cases 
and the judges for encouraging them to do 
so. He urged that the whole system of 
customary law was in danger of being 
compelled to give way to the code, or to 
48 separate codes, because of the multi- 
tude of the decided cases that are to be 
consulted, and he suggested that there 
was a remedy in the hands of the judges 
in refraining from citing a multitude of 
cases when the principles on which they 
rely are well established ; and also in avoid- 
ing long and discursive opinions which 
not only burden the profession, but also 
confuse the law. 

Your committee propose at this meet- 
ing that the association should take meas- 
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ures to bring this subject before the judges 
of the higher courts of the whole country 
in as impressive a manner as possible. As 
a part of our report we submit a memorial 
which we suggest should be presented pub- 
licly and with all due solemnity to the 
various courts referred to in the subjoined 
resolution, the adoption of which we rec- 
ommend to the association : 

Resolved, (1) That the appended memorial 
be presented to the court of last resort and 
appellate courts of state-wide jurisdiction in 
each state, to the United States Circuit 
Courts of Appeals and to the United States 
District Courts; that the presentation be 
made in open court in a formal manner by a 
member of this Association appointed by the 
incoming President, and it shall be his duty 
to procure, wherever feasible, the co-opera- 
tion of an officially appointed representative 
of the state or local bar association; (2) that 
a printed copy of this memorial and of Mr. 
John W. Davis’ address delivered last year 
before the Judicial Section be presented, or 
where that is not feasible, be mailed to each 
of the judges of said courts; (3) that the 
Committee on Reports and Digests be charged 
with the responsibility of such printing and 
mailing. 


MEMORIAL 


To the courts of the United States and the 
appellate courts of the several states: 
The American Bar Association, as rep- 

resentative of all branches of the legal pro- 
fession in America, and with conscious 
pride in the manner in which American 
courts have discharged and are discharging 
their judicial duties, ventures, in a spirit 
not of criticism, but of co-operation, to 
address to the courts of the country whose 
opinions are reported in the books the fol- 
lowing memorial : 

For many years the accumulation of 
reported cases which form our body of 
legal precedent has been the subject of 
grave concern. The acceleration in their 
numbers in recent years is such as to cre- 
ate alarm. More than 11,500 volumes of 
American reports are now extant, and 
those published within the last 30 years 
exceed in number the total for all the years 
preceding. In our system of state and 


federal governments we have far more 
courts of last resort than any other people 
have, and with the growth of population 
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litigation in all these courts must increase 
in like proportion. Unless, therefore, the 
problem is seriously attacked it is not im- 
probable that in the near future the bur- 
den of accumulated precedent will become 
not only serious, but insupportable. In- 
deed, it may ultimately jeopardize our 
whole theory of customary, as distin- 
guished from codified law and may impair, 
if not destroy, our doctrine of the sanctity 
of judicial precedent. 

The American Bar Association recog- 
nizes the joint interest of the bench and 
bar in the premises, and does not minimize 
the share of the bar in the responsibility 
for the evil nor its duty to co-operate in 
applying the remedy. It believes, how- 
ever, that the matter is one for the espe- 
cial cognizance of the judiciary and that 
no effort at reform, whether it come from 
the profession itself or from the legislative 
branch of the government, can be so effect- 
ive as those remedies which judicial initia- 
tive alone can supply. 

With a deep sense of the gravity of the 
situation the association is impelled, there- 
fore, to approach the courts of the country 
and to urge that they seriously address 
themselves to the problem presented. In 
so doing criticism is foreign to its intent 
and censorship beyond its power. Certain 
concrete steps may be referred to because 
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Organizing for Discipline 

Like most other local bar associations, 
the Chicago Bar Association has had a 
Committee on Grievances which has had a 
great deal of disciplinary work to do. Un- 
der a notice dated October 1, 1917, the 
members are informed that the machinery 
of discipline has been supplemented with 
a Committee on Inquiry and a Committee 
on Ethics. The former committee will 
take over that part of the work involving 
investigations and the presentation of 
cases, so that it will be virtually a prose- 


they have been so often discussed that they 
may be treated as representing the com- 
mon judgment of the profession. These 
are: (a) A conscious effort at the shorten- 
ing of opinions and the recognition of 
brevity as a cardinal virtue second only to 
clearness; (b) an avoidance of multiplied 
citations and of elaborate discussions of 
well-settled legal principles and of lengthy 
extracts from text-books and earlier opin- 
ions; (c) the presentation of so much, and 
no more, of the facts as are necessary to 
present the precise question at issue; (d) 
a reduction of the number of reasoned 
opinions and a corresponding increase in 
the number of memorandum or per curiam 
decisions, with a brief statement, when 
necessary, of the points decided and of the 
ruling authorities. 

To such efforts as may be made in pur- 
suit of this and similar reforms, the asso- 
ciation, speaking for itself and its mem- 
bership, pledges to the judiciary its hearty 


support. 
Respectfully submitted, 

Edward Q. Keasbey, Sigmund Zeisler, 
Thomas H. Reynolds, William M. Mc- 
Kinney, John W. Davis. 

Notr.—Mr. Davis concurs in the fore- 
going report but not in the recommenda- 
tion that a printed copy of his address be 
delivered or mailed with the memorial. 
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cuting committee. The Committee on 
Grievances will thus specialize as a judi- 
cial body. This appears to be a wise divi- 
sion of the work as it is always well to 
differentiate between the functions of 
prosecuting and judging. 

The new Committee on Ethics will fill 
a need which is rapidly growing. The 
work performed by a similar committee 
of the New York County Lawyers’ Asso- 
ciation has interested the profession 
throughout the country. It is based upon 
the discovery that many infractions of the 
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code of ethics are due more to carelessness 
and ignorance than to wilfulness. Many 
lawyers find themselves from time to time 
placed in a position which calls for a fine 
distinction as to rules of propriety. They 
would prefer to act upon impersonal advice 
and conform to the spirit as well as the 
letter of the profession’s code. A consider- 
able part of the work of any disciplinary 
body lies in advising and warning in order 
to reduce to a minimum the objectionable 
practices which are not serious enough to 
merit formal punishment. Experience is 
showing that the more there is of admoni- 
tion the less there is of prosecution. It 
also appears that it is quite practical to 
develop a common law of ethics +].rough 
decisions of such a committee. The no- 
tice, in referring to the New York com- 
mittee, says: “Its decisions are reported, 
widely read and reflect the high caliber 
and fine moral sense of its members.” 


Uniform Judicial Procedure 


Near the close of the American Bar As- 
sociation meeting of 1916 announcement 
was made that the campaign for the bill 
to confer on the United States Supreme 
Court the duty of establishing a schedule 
of procedural rules to make uniform the 
practice on the law side of the federal 
courts ‘had been successful. At that time 
all that was needed was a favorable vote 
in the Senate, no doubt being felt concern- 
ing executive approval of the measure. It 
was discovered before long, however, that 
the announcement was premature. An en- 
tirely different bill had been reported by 
the Senate judiciary committee and had 
been adopted. This unfortunate blunder, 
for it appears to have been nothing else, 
left the measure to compete with the 
urgent matters with which the Congress 
has wrestled since, and slow progress has 
been made. In its report to the American 
Bar Association this year the committee, 
which is headed by Mr. Thomas W. Shel- 
ton, reported some progress, for the bill 
was actually “reported out of the Senate 


committee where it had slept for many 
years.” 


The committee continues its work with 
undiminished vigor and with fair pros- 
pects of success in the next session. For 
those not acquainted with the plan it 
should be added that it is presumed that 
when the Supreme Court receives the man- 
date it will create appropriate machinery. 
There will doubtless be a “rules commit- 
tee” comprising in its membership Su- 
preme Court justices, judges of the Dis- 
trict and Circuit Courts, and eminent 
practitioners. It is to be expected also 
that the rules committee will invite sug- 
gestions widely from the bar, as was done 
prior to the drafting of the federal equity 
rules. 

It is the hope of supporters of the move- 
ment that the adoption of such a schedule 
of model rules for federal practice and 
procedure will have a profound effect in 
the states in which there is agitation for 
procedural reform. Certainly a great 
stimulus will inevitably be given by such 
rules to the principle of regulating pro- 
cedure, not by rigid codes or thousands of 
sections of statute law, but by rules 
adopted by the courts themselves, and sub- 
ject to their control and amendment. oe 

In Mr. Shelton’s home state, Virginia, 
the rule-making power has been conferred 
by statute upon the Supreme Court, but 
action under the new law is deferred pend- 
ing the adoption and development of the 
federal bill with the express purpose of 
securing ultmate uniformity. 


Why Constitutions Are Padded 


In commenting upon a proposal to in- 
sert in the new Massachusetts constitution 
a provision permitting of litigation by in- 
digents without payment of the usual 
costs (JourNAL for August, page 27) the 
objection was raised that the constitution 
should not be loaded up with matters 
which are essentially legislative. The edi- 
tor is informed by Mr. Reginald Heber 
Smith, director of the Boston Legal Aid 
Society, that the proposal was made be- 
cause of some doubt as to the constitu- 
tionality of the procedure. This illus- 
trates the fact that the twilight zone of 
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constitutionality serves to make constitu- 
tions bulky. Fear of what legislatures and 
courts may do doubtless inspires the action 
frequently taken in many states where 
constitutions are long and amendments 
numerous. 

The September Annals 


“Justice Through Simplified Legal 
Procedure” is the title of the September, 
1917, number of the Annals of the Amer- 
ican Academy of Political and Social 
Science. Reference to this volume, with 
quotations, appears elsewhere in this num- 
bef of the JournaL. A further mention 
is deserved. The names of Prof. Carl 
Kelsey, of the University of Pennsylvania, 
and Mr. Henry W. Jessup, of the bar of 
New York City, appear as editors of the 
volume. 

One hundred and thirty-two pages, a 
little more than half of the book, are de- 
voted to the draft of a judiciary article for 
the New York constitution made by a 
committee of the Phi Delta Phi Club. 


Liberal quotations from this article, and 
from Mr. Charles A. Boston’s comment 
on the draft, are made in the leading ar- 
ticle in this number of the JouRNAL. 

Other notable articles- in the Annals 

re: “The Working of the New Jersey 
Short Practice Act,” by Martin Conboy; 
“Administration of Business and Dis- 
cipline by the Courts,” by Julius Henry 
Cohen ; “The Organization of the Courts,” 
by George W. Alger; “Looking Forward 
in the Law,” by Andrew Younger Wood, 
and “The Layman’s Demand for Improved 
Judicial Machinery,” by William L. Ran- 
som. There are other timely articles and 
a bibliography of procedural reform, in- 
cluding court organization. 

The volume is one needed by all stu- 
dents of these subjects. In March, 1914, 
the Annals was devoted wholly to reform 
in the administration of justice, and most 
of the articles in that number are still 
pertinent. The criminal side was present- 
ed in that number by competent writers. 








Preserve Your Files 


The American Judicature Society has made arrangements to 
provide its members with convenient binders to hold files of 


the JOURNAL for at least three years. 


These binders will be sold at cost. They are attractive in 
appearance, suitably labeled on the back, of durable con- 
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Without a binder your copies of the JOURNAL will inevitably 
become scattered. With a binder you will before long havea fairly 
complete file of all the most useful data in the fields of court 
organization, judicial procedure, organization of the bar, and 
selection of judges. Will this be worth to you forty cents? If so 
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Copies of the Annals are obtainable by 
those who are not members of the Acad- 
emy at a cost of one dollar each. Orders 
should be sent to the Academy, Thirty- 
sixth and Woodlawn Ave., Philadelphia. 


The Massachusetts Convention 


The Massachusetts constitutional con- 
vention has voted to submit three amend- 
ments to a popular vote on Nov. 6. 
These are: 1, to provide for absent vot- 
ing; 2, giving the legislature power to 
provide for a supply of necessaries in 
time of emergency; and, 3, the so-called 
“anti-aid” amendment, to prevent appro- 
priations of public money for privately 
controlled institutions (with one or two 
specified exceptions). The last is intended 
to remove the religious issue from politics 
by barring appeals for appropriations for 
sectarian institutions. 

The convention will proceed with its 
work and submit a new constitution either 
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at a special election in the spring or at 
the regular fall election next year. 

The main debate on the conservative re- 
port of the judiciary committee was con- 
cerning the majority verdict, which was 
emphatically voted down in committee of 
the whole. All proposals for an elective 
judiciary and short terms were also re- 
jected by the convention. While judicial 
matters are not finally determined there is 
reason for believing that no change of 
importance will be approved. 


No Indiana Convention 


As noted in the June number of the 
JoURNAL, the 1917 legislature in Indiana 
provided by statute for holding a constitu- 
tional convention in January, 1918. The 
act has since been held void by the Indiana 
Supreme Court. The artificial difficulty 
of amending the constitution has stood in 
the way of much needed change. Doubt- 
less the people will now rally and vote for 
a convention. 
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Creating Specialized Courts 


It has been suggested that Chicago 
needs a special branch of the Municipal 
Court to deal with automobile thieves. 
The Speeders’ branch court proved its 
worth from the first day of its institution. 
It permitted for the first time of dealing 
with violations of the traffic laws in a con- 
sistent and uniform manner, and of free- 
ing the judges from the pressure, political 
and social, exerted by accused persons. 
It has been, in fact, a striking object les- 
son in law administration, one of the fields 
in which there is great opportunity for 
advance in this country. 

If a special branch for the trial of au- 
tomobile thieves is established, it will be 
to meet the present complaint that these 
miscreants often escape punishment by 
reason of appearing successively before 
different judges in the various police 
branches, and posing always as first of- 
fenders. 

To create such a special branch court 
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for centralizing these cases in the hands 
of an experienced judge, it is only neces- 
sary for the chief justice to issue an order 
that this class of causes be segregated upon 
a special calendar, and another order as- 
signing a judge of his choice to this branch 
of work. The court can be discontinued 
at any time in as simple a manner. Nor 
is it necessary to take all the time of one 
judge for this work. He can be given 
other duties for a part of each day. The 
numerous specialized courts thus estab- 
lished do not lessen the output of the en- 
tire staff of judges, but increase it through 
more expert functioning. 

The powers exercised by a modern 
“business management” court enable it to 
meet the exigencies of law administration, 
both civil and criminal, as they arise. 
Specialization is urgently needed in all 
large centers of population, but there can 
be but little successful specialization with- 
out first an overhead unification, so that 
all the specialized branches will act as 
parts of a single, wieldy organized court. 
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